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DEPARTMENT OF REVENUE
CLEARINGHOUSE RULE NUMBER 98-171
SECTION 227.19(2) AND (3), STATS., REPORT

Need For Proposed Rule

The rule is necessary to:

» Reflect a new law felating to real property construction activities.
* Reflect the law change creating the stadium tax.

e Change a department policy relating to underground storage tanks at service stations, to be
consistent with other service station equipment.

» Reflect the department’s position that taxable services may be resold by a construction
contractor. ‘

e Clarify that a contractor is a retailer of certain property that it installs.

o Conform format to Legislative Council Rules Clearinghouse standards.

Public Hearing
A public hearing was not required, pursuant to s. 227.16(2)(e), Stats.,
Legis!ative Council Staff Recommendations
The Legislative Council Staff reviewed the proposed rule and had no recommendations. |
Regulatow Flexibility Analysis _

The proposed rule order does not have a significant economic impact on a substantial number
of small businesses.

i:rules/1168 Committees - Report



PROPOSED ORDER OF THE DEPARTMENT OF REVENUE
REPEALIING, RENUMBERING, RENUMBERING AND
AMENDING AND CREATING RULES

The Wisconsin Department of Revenue proposes an order to: repeal Tax 11.68(2)(c);
renumber Tax 11.68(1)(title), (a), (b)(intro.) and 2. to 4. and (c), (2)(title), (a) and (b), (3)(title),
(a), (b) and (c) to (&), (4), (5), (6) (title) and (a)(intro.), 1. to 5., 7., 8. and 10. to 15., (7), (8)(title)
and (a), (9), (10)(title), (a), (b) and (d), (11) and (12)(b); renumber and amend Tax 11.68(1)(b)1.,
(3)(H), (6)(a) 6. and 9. and (b), (8)(b), (10)(c) and (12)(title), (a) and (c) to (e); and create Tax
11.68(1) and (4)(b)2., relating to constructlon contractors.

Analysis by the Department 6f Revenue
Statutory authority' s. 227.11(2)(a), Stats.
Statutes lnterpreted s. 77.51(2), Stats e

SECTIONS 1 AND 2. Tax 11 68(1) and (2)(title), (a) and (b) are renumbered Tax
11.68(2) and (3)(title), (a) and (b) and new sub. (1) is created, to provide a definition of “real
property construction activities,” to reflect the amendment of s. 77.51(2), Stats., by 1997 Wis.
Act 27. As a result of that amendment, only those activities that take place at a site where
tangible personal property is afﬁxed to real property are included in the definition.

Tax 11.68(2)(b)1. as renumbered is amended, to clarify that a contractor is a retailer of
certain property that it installs.

» SECTION 3. Tax 11. 68(2)(c) is repealed to reﬂect the amendment of s. 77.51 (2)
Stats., by 1997 Wrs Act 27. o :

SECTIONS 4 AND 5 Tax 11. 68(3) to (12) are renumbered Tax 11.68(4) to (13), due to
the creation of new sub. (1) as explained in SECTION 2.

Tax 11.68 (4)(f) as renumbered i IS amended, to restore dropped text and to conform
punctuatron to Legrslative Council Rules Clearinghouse standards

, Tax 11.68(7)(a)6. as renumbered is amended, to change a department policy, so that
underground storage tanks of a service station used to carry on a trade or business are tangible
personal property when installed. : '

Tax 11.68(7)(a)9. as renumbered is amended, to clarify language per Legislative Council
Rules Clearinghouse standards.

Tax 11.68(7)(b) and (9)(b) as renumbered are amended, and Tax 11.68(4)(b)2. is
created, to reflect the department'’s position that taxable services may be resold by a
construction contractor, such as a landscaper.

Tax 11.68(11)(c) as renumbered is amended, to correct a direct quote of statutory
language.



‘Tax 11.68(13)(title), (a) and (c) to (e) as renumbered are amended to reflect the
creation of the stadium tax by 1995 Wis. Act 56.

SECTION 1. Tax 11.68(1.) and (2)(title), (a) and (b) are renumbered Tax 11.68(2) and
(3)(title), (a) and (b), and as renumbered Tax 11.68(2)(13)1. is amended to read:

Tax 11.68(2)(b)1. Property it installs which retains its character as personal property
after 4saie and installation. |

Note to Revisor: In the notes at the end of sub. (2)(b)1., 2. and 3., change the
references from subs. (4), () and (10) to subs. (5), (7) and (11), respectively.

SECTION 2. Tax 11.68(1) is created to read:

Tax 11.68(1) DEFINITION. In this'sectio'n, “réai property construction activities” means
activities that occur at a site where tangible personal property that is applied or adapted to the
use or purpose to which real property is devoted is affixed to that real property, if the intent of '

the person who affixes that property is to make a permanent accession to the real property.

“Real property construction activities” do not include affixing to real property tangible personal
property that remains tangible personal property after it is affixed.

- Note: The definition of real property construction activities was revised effective for
sales of proy prcperty pursuant to contracts entered into on or after December 1, 1997, to:

(a) Reverse the effect of the Wisconsin Supreme Court decision in the case of
Wisconsin Department of Revenue vs, Ster!ing Custom Homes (283 N.W. 2d 573 (1979))




or used solely in the construction, renovation or development of property that would be exempt

unders. 70.11(36), Stats. Section 70.11(36), Stats., exempts property consisting of or contained |
in a sports and entertainment home stadium, including bﬁt not limited to parking lots, garages, |
restaurants, parks, conceséion facilities, transportation facilities, and functionally related or
auxiliary facilities and structures; including those facilities and structures while they are being
built; constructed by, leased to or primarily used by a professional athletic team that is a
member of a league that includes te_amé that have home stadiums in other states, and the land
on which that stadium and those structures and facilities are located.

(7)(a)8. Persoggi prpperty”used fo carry on a tradg or business, including fixtures and -

equipment installed in stores, taverns, night clubs, restaurants, ice arenas, bowling-aleys -
centers, hotels and motels, barber and beauty shops, figure salons, theaters and gasoline

service stations.

Note to Revisor: insert the foilowing example at the end of subd. 6.:

Example: An underground storage tank installed at a gasoline service station and used
in the sale of gasoline remains personal property after installation. -

9. Except as provided in ss. 77.51(4)(b)6. and (15)(b)5. and 77.54(31), Stats., mobile

homes located in a mobile home park on land owned by a person other than the mobile home
owner. Exemptions are provided by ss. 77.51(4)(b)6. and (15)(b)5. and 77.54(31), Stats., for

35% of the total amount for which a new mobile home-hat is sold; provided it is a primary

housing unit, or tkat it is transported in 2 unattached sections 4 andthe total size of the
combined sections, not including additions and attachments, is at least 984 square feet
measured when the sections are ready for transportation-e-seld; and the full amount for which
a used mobile home that is a primary houéingunit is sold or purchased. No credit may be

allowed for trade-ins and the exemption does not apply to a lease or rental.

(b) If a few items of tangible personal property or taxable serviCes, ‘minor in cost in
relation to the total amount of a contract, are sold as part of a contract which includes
construction of a building or other structure and no separate charge is made for the personal
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property or taxable services, the cost of the property or taxable servicesto the construction

contractor shall be used as the measure of gross receipts subject to séles tax. If a separate
charge is made for any of the items, they are subject to the tax—but-retlessthan-orthaircost.

Note to Revisor; Replace the example at the end of sub. (7)(b) with the following: .

Examples: 1) A refrigerator and drapes are included in the contract to construct a new
house. The cost of the refrigerator and drapes to the construction contractor is included in the
construction contractor's measure of gross receipts subject to sales tax.

2) Landscaping services, minor in amount, are included in the contract to construct a
new house. An amount equal to the charge by the landscaping subcontractor to the general
contractor for landscaping services is included in the general contractor's measure of gross
receipts subject to sales tax. : ‘

(9)(b) A contractor may purchase without tax-as-preperty for resale tangible personal
property which retains its character as personal property after installation as described in sub.

{8} (7) and taxable services, even though the resale of the property or taxable servicesby the

contractor is exempt when the-preperiy-is sold to a governmental unit or other exempt entity

having a Wisconsin CErtiﬁcate of exempt status. This property includes furniture; processing

machinery or equipment used in a municipal sewerage or water treatment plant; classroom

laboratory sinks, tabi‘és‘and other equipment; and seating for an éuditarium. Taxable services

include landscaping services. This exemption does not apply to property or taxable services

which becomes a part of real propérty as described in sub.45) (6) and par. (a).

(11)(c) Section 77.52(2)(a)10., Stats., provides in part that “...the following items shall be
deemed to have retained théir character as tangible pérsona! property, regardless of the extent
to which any such itemAis fastened to, connected with or built into real property: furnaces,
boilers, stoves, ovens, including associated hoods and exhaust systems,‘ heaters, air
conditioners, humidifiers, dehumidifiers, fefrigerators, coolers, freezers, water pumps, water

heaters, water conditioners and softeners, clothes washers, clothes dryers, dishwashers,

=

aarhane disnpsal ynite_rading and ragi? antennas _incinerators television receivers and

ES

antennas. record plavers. tape players, jukeboxes, vacuum cleaners, furniture and furnishings,



electronic dust collectors, grills and rotisseries, bar equipment, intercoms, recreational, sporting,
gymnasium and athletic goods and equipment including by way of illustration, but not of :
limitation bowling alleys, golf pra%:ﬁce equipment, pool tables, punching bags, ski tows and
swimming pools; office, restaurant and tavern type equipment including by way of-liusirations,
illustration but not of limitation lamps, chandeliers, and fans, vehetian Ablinds, canvas awnings,
office and business machinesk, ice and milk dispensers, beverage-making equipment, vending
machines, soda fountains, steam warmers and tables, compressors, condensing units and
evaporative condénsers, pneumatic conveying sys;cems; laundry, dry cleaning, and pressing
“machines, power tools, burglar alarm and fire alarm fixtures, electric clocks and electric signs.” |
(13)(title) COUNTY AND STADIUM TAXES ON BUILDING MATERIALS.
(a) Section 77.71(3), Stats., imposes-an excise 4ax taxes upon a contractor engaged in
construction activities, which includes constructing, altering, repairing or improving real property |

within a,cbunty or special district which has adopted the county or stadiumtax. The {axis taxes

- are measured by the sales price of the tangible persona{‘property used in constructing, altering,

repairing or imprbving real property which becomes a:component part of reka! property in that

_county or speéiai district, unless the contractof has paid the county cr>r:stadiUmtax of a county or
special district in this state or a similar local sales tax in another state on the purchase of that
property.

(c) In providing repair services to real property subject to taxation under s.
77.52‘(2)(a)10., Stats., a contractor may purchase without county or stadium tax for resale the
building materials used in providing the taxable services, and the county-aéeeieé&x and stadium
t_qiej_ imposed under s. 77.71(3), Staté.,-dees donot apply to those purchases.

(d) Section 77.77(3), Stats., provides that the sales tax under s. 77.71(1), Stats., and the

exciss-tax county and stadium taxes under s. '77.71(3), Stats., on the sale of building materials
‘to contractors engaged in the business of constructing, altering, repairing or improving real

estate for others is are not imposed, if the materials are affixed and made a structural part of



real estate and the amount payable to the contractor is fixed without regard to the costs incurred

in performing a written contract that was irrevocably entered into prior to the effective date of the

county ordinance or special district resolution, or that resulted from the acceptance of a formal
written bid accompanied by a bond or other performance guaranty that was irrevocably
submitted before that date.

(‘e) The excise-tax county and stadium taxes under s. 77.71(3), Stats., on building

materials used in real property construction activities s are not imposed if the contractor
purchased the building materials before the effective date of the county or stadium tax of that

county or special district or has paid the sales tax of another county or special districtin this

state in purchasing the building materials.

SECTION 5. Tax 11.68(4)(b)2. is created to read:

Tax 11.68(4)(b)2.' Taxable services which a donstruction contractor will rése!i may be
purchased withou’ﬁ tax for i‘esale.

Note to Revisor: 1) In the note at the end of sub. (4)(b), change the reference from
subs. (4) and (6) to subs. (5) and (7), respectively.

2) Rep ace example 2 at the end of sub (2)(a) with the following:

2) A contractor shaH pay tax on its purchases of equipment for use at a mumcnpal wen or
pumping station that becomes a part of realty after installation.

3) In the note at the end of sub. (10)(c), change the reference from sub. (9) yto sub. (10).

4) In the first note at the end of Tax 11.68, insert periods after subds. 11. and 20. in the
reference to s. 77.52(2)(a), Stats.

Ty B




The rules contained in this order shall take effect on the first day of the month following
~ publication in the Wisconsin administrative register as provided in s. 227.22(2)(intro.), Stats.

Initial Regulatory Flexibility Analysis

This proposed rule order does not have a s;gmﬁcant economic impact on a substantial
number of small businesses. . :

DEPARTMENT OF REVENUE

| Dated: W@m 20‘ [ﬁ% By: @Q%\M&Y

Cate Zeuske
Secretary of Reven

Proposed Order 1168



1997 Session
LRB or Bill No./Adm. Ruie No.

, TAX 11.68
FISCAL ESTIMATE ORIGINAL O UPDATED Amendment No. if Applicable
DOA-2048 N(R10/94) O 0
CORRECTED SUPPLEMENTAL
Subject
Sales and Use Tax Treatment of Construction Contractors
Fiscal Effect

State: [_] No State Fiscal Effect
Check columns below only if bill makes a direct appropriation or affects a sum sufficient D Increase Costs - May be Possible to Absorb
appropriation Within Agency's Budget [_IYes [_INo

f_j Increase Existing Appropriation D Increase Existing Revenues

D Decrease Existing Appropriation D Decrease Existing Revenues

[J Create New Appropriation [ Decrease Costs

Local: {3 No Local Government Costs

1. D Increase Costs 3. D Increase Revenues . 5. Types of Local Governmental Units Affected:
E} Permissive. DMandatory ' D Permissive Ej Mandatory
\ oy ' (] Towns [] vilages [[Icities
2.[] Decrease Costs . 4.[] Decrease Revenues [ counties  [] Others '
D Permissive DMandatory D Permissive D Mandatory

7] School Districts | WTCS Districts

Fund Sources Affected : Affected Ch. 20 Appropriations

err [Jrep [CIrPro D Prs [Isec [ ]seG-s

Assumptions Used in Arriving at Fiscal Estimate

The rule changes Department policy to provide that underground storage tanks of gasoline service stations are
considered tangible personal property when installed. Previously, these tanks had been considered real
‘property. The change will increase sales tax revenue, since tax will now be imposed on the entire cost of
underground storage tanks, plus repairs and other services to those tanks, rather than on the materials used in
constructing those tanks. Because data on the amount on the value of underground storage tanks installed in
the state are not available, an estimate of the revenue gain cannot be made.

Other changes reflect changes in the statutes made by 1995 Wisconsin Act 56 and 1997 Wisconsin Act 27,
clarify the Department’s current policy or conform language and style to Legislative Council Rules
Clearinghouse standards. These changes have no fiscal effect.

Long-Range Fiscal Implications ) Y

Agency/Prepared by: (Name & Phone No.) Authorized Signature/Telephone No. Date

Wisconsin Department Of Revenue Yeang-Eng Braun 3 o/4 /
| Yrang O Caee, | /18

Dennis Collier, (608) 266-5773 (608) 266-2700




" FISCAL ESTIMATE WORKSHEET
Detailed Estimate of Annual Fiscal Effect
DOA-2047(R10/94) .

ORIGINAL O uppaTED
O correctep O supPLEMENTAL

1997 Session

LRB OR Bill No.\Adm. Ruie No. Amendment No.

TAX 11.68

Subject

Sales and Use Tax Treatment of Construction Contractors

I. One-Time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal effect):

il. Annualized Costs: Annualized Fiscal Impact on State Funds from:
incr d Costs D sed Costs
A. State Costs by Category easad o ecrea os
State Operations - Salaries and Fringe | 3 $ -
(FTE Position Changes) . k .
[{ FTE) { FTE)
State Operations-Other Costs ' -
Local Assistance -
Aids to Individuals or Organizations -
TOTAL State Costs by Category § $-
B. Staia Costs by Source of Funds . increased Costs Decreased Costs
GPR $ $- ‘
FED -
PRO/PRS -
SEG/SEG-S -
Hl. ' State Révenues - Complete this ¢ !ey when propeosat will increase pf decrease Ini:reaéed Rev. Decreased Rev.
state revenues? .g., tax increase, decrease in license fee, otc.) . -
GPR Taxes $ $-
GPR Eamed -
FED -
PRO/PRS -
SEG/SEG-S -
TOTAL State Revenues $ 18-

NET ANNUALIZED FISCAL IMPACT

STATE LOCAL
NET CHANGE IN COSTS 3 $
NET CHANGE IN REVENUES $ + Unknown $
Authorized Signature/Telephone No. Date

Agency/Prepared by: (Name & Phone No.)
Wisconsin Department Of Revenue

Dennis Collier, (608) 266-5773

Yeang-Eng Braun

(608) 266-2700

(0 /4 /acs
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